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Passed by Shri. Al<hilesh Kumar, Commissioner (Appeals)

-rr Arising out of Order-in-Original No 21/CX-I/Ahmd/ADC/MA/2019 dated 14.02.2020 issued by
Additional Commissioner, Central GST, Ahmedabad-South.

er 3rateraaf at+ vi ur Name & Address of the Appellant / Respondent

Mis Toll Global Forwarding (India) Private Limited, B-1008, Infinity Tower, Corporate
Road, Near Prahaladnagar, Ahmedabad-380015.

cJTTt cllfcm ·!fTT 3lllll'l 3m "ff 3T'ITT1fl'! 3J:rf'cf mar ? l a z arr?zr er, 4f zenfnf #Ra a«g ng em 31fear) at
37alt zn qnteru 3ma wgd m war &1

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority

in the following-way :

a7aal ar gr)iv am)a

Revision application to Government of India :

(«) a4hu 5nr gsa 3rf@If:m, 1g94 at arta ft al T l=l11wTT cfJ ~it~ \;fffi clTT ~-'1:lRf er, >il!TT-1 ~
ci, 3tflTrrf "TRfll-TUT 3774at 37fl fr, mida, [?a +ircu, lurr Rpmt, j)sf i~Gr, fr= ra,i nrf, n{ fefl

: 110001 clTT c15T iJfFlT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Gection-35 ibid:

(ii) uf ma al zf # mm it Ga fl zrfmar Ra#t qugm zq 3rt alum ?j a Rat quern 1 qi
avert iimt um y mf 3j, : Ranft quern qr qugra? ag fat aran ii ur fa# quern i el Te c15T Tifcln:rr er,
c:-RA ~ m I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or ter
on excisable material used in the manufacture of the goods which are export
territory outside India.
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(b)

(,r) zft zrc mt {tar fg fa 1:imr ci, m~ (-ii:rrc-1 ·<n ·•rcr=r cn'J) Fl<lfrr fclRIT -rn:rr lflciT 1,1 1 .-

(a) raare Rn4 ng qr rePffa mm mw z nra a fafifr # suit zr«as acem r sne zr«,,
mlc cfi ~ l=J" GIT 1lmf # ars fitz ar ra a Raffa j - \

In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(lT) zrf@ zrca mr Iar fag Rt qra # are (aura z +er ti) fufa fat Tf<Tf lffi,f "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

3flw-J~ <ITT \IBITcR WI? cfi 'T@1"f fg uit spelt fee mar 4t nu{ & alh are it zg rt viRm
gaf snzyaa, sr#ta am tfJfur cIT Wf<T IR <-lf m-cr T-/ fctrn 3flE1f~r~11=r (.=f.2) 1998 t!F'T 109 arr Rgr fag tr j

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998. :

(1) ~ \IBITcR WJ? (arlfle1) f.'rnr:flc@l, 2001 fm o ·er, oifr faff{e qaa +ia <g- i at fii i, )fa arr #
~ 3m~~-ff cIT.:r lfffi cfi #la er--airer qi arc 34a 6t GT-GT J;I"fi,lff mer 5fr arr4aa fcJRrr t.i'fRT
alRi am rel tar g. qr qrff # aifa emt 3s--< a feufRa rt 4rant # mqd # mer an-s nrar
q,"f >fIT'r "l-t"! ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the elate on which the order -
sought to be appealed against is communicated and shall be accompanied by two copies each
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

0

(2) Rf@ca am4aa a mer esi via an v ruqt zu Ura a al tit qt 2oo/- ptqr <!ft ufl17 31R ~
vier vaa (a Gara a surer et at 1ooo/- ptpl q7a at uffC! 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i4tr slur} sffm, 2017 4 err +12 cfi 3Rflta:--

Under Section 112 of CGST act 2017 an appeal lies to:-

saffara uRha 2 (4) a i aarg arr a srara #l ar4ha, 3r4cit aa # v#ht zgca, 4ht
Grgrca vi arm ar41#tu nniferanr (free) #t uaa &tft tqhfa, sraarala 2d mar

0

(a) To the west regional bench of Customs, Excise & Service Tax Appe1late Tribunal (CESTAT) at
2
nd

floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabacl : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be Accompanied againsf(one
wl1ich at least sl1ould be accompanied by a fee of Rs.1,000/-, Rs.5,0(t0/- and Rs.10,000/- where
amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any

-Dominate public sector bank of the place where the bench of any nominate public sector bank of
~~w~ ace where the bench of the Tribunal is situated. ·
~
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(3) zf? ga 3mar i a{ pr on?zii a rrhr hr & at rt pc sirfg #) ar grar rfa
an fu urn a1Ry. gr rezl # ii sg aft.f far rd) rf aa a ferg zrenfrf arflfrq
zurqTf@)au at ya 3rfl zn #fluaal qa 3nlaa fcm:!T vTmT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee' of Rs.100/- for each. · ·

(4) .:.all!IC'lllp~f.illi:r 1970 lll!TT fflimf #t a14qP-+ a aiaft ferffa fag ar4 ua arr2aa zn
Te 3m?gt zaenRenf fufara mm[@era7l a 3mag i a r)a at va uf (!'{ 'ftl.6.50 th:) cBT .-£11 ll I C'l l zgeca
Rea mm it a1Reg1

One copy of applicat;on or 0.1.0. as the case may be, and the order of the adjournment
authority shall a cout-: fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.

0

(5)

(22)

(23)

s it iaf@a mcai at Rdrwa aaa fuii at 3it ft ezn 3naff fan urr ? uil v#) gyen,
a4la Uqra z[ca vi hara an@lRh4 Inf@raw1 (ar4ff@fer) frrw-r, 1982 if ffea
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Se:-vice Tax Appellate Tribunal (Procedure) Rules, 1982.

8t zca, €ta Un&a gycan vi hara an4la =nznf@raw (Rre€), a ff 3r@tit a ma #
a+crair (Demand) vj (Penalty) cBT 10% Ta srm awl 3Garf ?kgrif#, 3f@rara Ta am 10~ ~
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

(iii)

0

(i) (Section) is 1D azauifa if@r;

(ii) fiilm amcr ~fclc~ cR'l"ufu;
hcrz3fez feral #Gum 6 4arr f@.
e> zrrasa'ifaa4h' juza smrRtarc ii, 3r4hr ' anfua hfa r{ am fan arzn?

" t'\ ..:, "

For an appeal to be iiled before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a mandatory condition for
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:

(xxviii) amount determined under Section 11. D:
(xxix) amount of erroneous Cenvat Credit taken;
(xxx) amount payable under Rule 6 of the Cenvat Credit Rules.

r 3hr a , 3r4hr qf@aw # re ii ra 3rrar ru z aog faa1Rea zlair far a@ re
y,1 "( ..:> ..:> .:,

as 10% sprats r al arzf aaa avg faaRa gt aa aus h 10%9ar T cfi'l" -;,rr ~ ~I

6(i) In view of above, an appeal against this order shall lie.before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

dispute."

II. Any person aggrieved by an Order-ln-Appea·t issued under the Central Goods and Services
Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensation to
states) Act,2017,may file an uppeal before the appellate tribunal whenever it is cons· Cl.-\1 \ffi\1'1 ,l,I: e
months from the president or the state president enter office.

hi
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V2(ST}20/Ahd-South/2020-21

ORDER-IN-APPEAL

1. This order arises out of an appeal filed by M/s. Toll Global Forwarding •

(India) Private Limited, B-1008, Infinity Tower, Corporate Road, Near

Prahladnagar, Ahmedabad-380015 (hereinafter referred to as 'appellant')

against Order in Original No. 21/CX-I/Ahmd/ADC/MA/2019 dated 14.02.2020
¢

[hereinafter referred to as 'the impugned order'] passed by the Additional

Commissioner, Central GST, Ahmedabad-South (hereinafter referred to as

'the adjudicating authority').

2. Facts of the case, in brief, are that the appellant is engaged in

providing services under the category of "Clearing and Forwarding Agent

services, Steamer Agent Service and Goods Transport Agency" and holding

+ Service Tax Registration Number AACCD1028QSD006.

2.1 Audit of the records of the appellant was carried out by the Q
departmental audit officers for the period from 2014-15 to 2016-17 and a

Final Audit Report No. 1567/2018-19-Service Tax was issued on 04.04.2019

by the Assistant Commissioner, Circle-IV, Central Tax, Ahmedabad.

Subsequently, a show cause notice has been issued to the said appellant by

the Additional Commissioner, CGST, Audit, Ahmedabad vide F.NO.

VI/1(b)/Tech-1 1/SCN/Toll Global/2019-20 dated 20.06.2019 for demand and

recovery of the amounts as reproduced below:

0

Page 4 of 17

(i) Service tax amounting to Rs. 1,26,81,462/- on account of short
payment of service tax noticed on reconciliation of income, as
declared in ST-3 Returns for the period vis-a-vis their financial
records.

(ii) Service tax amounting to Rs. 3,107/- on account of non
paymentof service tax on legal service under reverse charge
mechanism.

(iii) Interest at the appropriate rate on the demano·s proposed at (i)
and (ii) above under Section 75 of the FinanceAct, 1994.

(iv) Penalty proposed on account of the demands proposed at (i) and
(ii) above under Section 78 (1) of the Finance Act, 1994.

() Cenvat Credit of Rs. 1,07,413/- on account of wrong avai!ment
of cenvat credit on invoices issued to other unit

(vi) Cenvat Credit of Rs. 39,.13,604/- on account of wrong availment
of cenvat credit without the cover ofproper documents.

(vii) Penalty proposed on account of the demands proposed at (v)
and (vi) above under Section 78 of the Finance Act, 1994
readwith Rule 15 (3) of the Cenvat Credit Rules.

(viii) Interest at the appropriate rate on the demands proposed at (v)
and (vi) above under Section 75 of the Finance Act, 1994
readwith Rule 14 (1) (i) of the Cenvat Credit Rules.
Amount of Rs. 1,2.1,600/- towards penalty under Section 77(1)
(c) of the Finance Act, 1994.

(ix)

£
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CGST, Thane Ru al [MANU/CM/0131/2019] (CESTAT-Mumbai) (iii)
Commissioner of Central Excise & Service Tax, Nagpur Vs. Spacewood office

solution private limited [2018-TIOL-2461-CESTAT-MUM]

3.4 AS regard the denial of Cenvat Credit of Rs. 39,13,604/- on account of

availment without proper documents, it has been submitted that they have

procured input services and utilized for providing output services and cenvat
credit was availed by the company" on the basis of valid documents i.e.

Invoices. The appellc,nt l1as produced cenvat credit register alongwith sample

invoices in support. of their contention which has not been taken into

consideration by the adjudicating authority.

3.5 There was no suppression of facts and hence the extended period of

limitation is unwarranted. The reconciling transactions were not taxable
under the Finance ·Act and thus, it can be said that there is no such
suppression of facts/evasion of tax. Such Income inadvertently not disclosed

in the service tax return is not taxable. Accordingly, it is evident that there is
no intention on part of the Appellant to evade service tax payment. In
respect of the input invoices, they' have submitted sample invoices and
mentioned all the facts in their submissions made before the department.

Invoking the extended period of time limitation on account of merely alleging

the input tax credit to be ineligible cannot be said to be suppression of fact.
They have relied upon the following judgements in support of their

contention:

► Padmini Products Vs. Commissioner of Central Excise [1989 (43) ELT

195 (SC)]
► Commissioner of Central Excise Vs. Chemphar Drugs & Liniments

[1989 (O) ELT 276 (SC)]
» Godrej Foods Ltd. Vs. Union of India [1993 (68) ELT 28 (HC-MP)]

3.6 In respect of short payment of service tax of Rs. 2,18,469/-, it is
submitted that they were under bonafide belief that service tax was not

payable and they became aware of the said instances at the time of audit
and therefore, accepts its liability of said amount. However, extended period
is not invokable in a case where the assessee was under the bonafide belief
that tax was not payable in view of the following judicial pronouncements:

--
»» CCE Vs. Raptakos Brett & Co. [2006 (194) ELT 101 (Tri.-Mum.)]

CCE Vs. Rishabh Velveleen (P) Ltd. [1999 (114) ELT 839 (Tri.)]

» Pee Jay pparels (P) Ltd. Vs. CCE [2001 (135) ELT 842 (Ti.-Del)]
» Cosmic Dye Chemical Vs. CCE [1995 (75) ELT 721 (SC)]

Page 7 of17



V2(ST)20/Ahd-South/2020-21

3.7 As regards the penalty imposed under Section 78 of the Act, it is
submitted that there was no intention of any fraud or suppression of facts in,
the instant case and hence, the penalty imposed under Section 78 of the Act •
is not unsustainable. They have relied upon the following judicial
pronouncements:

► Anand Nishikawa Co. Ltd. Vs. Commissioner of Central Excise, Meerut
[(2005) 7 SCC 749=2005 (188) ELT 149 (SC)]

Infinity Infotech Parks Ltd. Vs. Union of India [2014 (36) STR 37]

» Pushpam Pharmaceuticals Co. Vs. CCE [78 ELT 401 1995]

As per the settled legal principles, the onus is on tile department to
produce evidences to prove that the assessee had committed deliberate acts
of suppression to evade the payment of tax. There is no deliberate
contravention of the provisions of the Act and there is no allegation of any
conscious act on the part of them that constitutes suppression of facts or

contravention of any of the provisions of the act with intent to evade service O
tax. Accordingly, penalty imposed is legally not sustainable. They have relied

upon the judgement of Hon'ble Supreme Court in case of Hindustan Steel
Ltd. Vs. State of Orissa [1978 (2) ELT J 159].

3.8 As regards the penalty imposed under Section 77 of the Act, it is
submitted that the authorities has asked the company vide the notice dated

13.07.2017 which have been submitted by the company vide letter and mail
dated 10.01.2018, 15.02.2018, 24.05.2018 and 27.06.2018. Further as
regards the contention of the adjudicating authority that the company has
not reverted to the objections which were communicated on 16.1 l.2018,
23.0l.2019 and 25.02.2019 8 01.03.2019, It is submitted that they had
always been in touch with the departmental authorities and mentioned their ()
incapability to provide the documents and the time extension letters were
filed intimating them about such delays and reasons for the same.
Accordingly, It is submitted that the documents/informaton required for the

purpose of audit were submitted on timely basis and therefore, the
imposition of penalty under Section 77(1) (c) of the act is bad in law.

4. The appellant was granted opportunity for personal hearing on
29.10.2020 through video conferencing platform. Ms.Manpreet Kaur and
Mr.Punit Jain appeared for personal hearing as authorised representative of
the appellant. They re-iterated the submissions made in Appeal

. orandum.••
rage 8 of 17
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V2(ST)20/Ahd-South/2020-21

2.2 The show cause notice dated 20.06.2019 has been adjudicated by the

adjudicating authoi-ii:y vide the impugned order wherein all the demands

except one, proposed vide the show cause notice [as reproduced in above

para-2.1] have been confirmed and ordered to be recovered alongwith

penalty & interest leviable thereon. Further, the adjudicating authority has

dropped the demand of Rs.3,107/- towards service tax demand on legal

service under reverse charge basis.

3. Being aggrieved with the impugned order, the appellant preferred this

appeal on the grounds reproduced in following paragraphs.

3.1 The adjudicating authority has not considered the documents

submitted by the appellant in reply to SCN as well as the additional

documents submitter! pursuant to the personal hearing. The summary of the

) issue wise documents submitted by the appellant is reproduced below:

0

1. Reconciliation between financial statements and ST-3 return for
the relevant period:

s Detailed reconciliation providing reasoning for each item of
reconciliation.
Documents such as invoices, Form ST-2 FIRCs etc. in support
thereof.
CA Certificate certifying the said reconciliation.

2. Availment of credit pertaining to other locations:
Legal submission with respect to the eligibility of Cenvat
Credit.

a Confirmation with respect to non-availment of credit in any
other registration.

ll Copies of sample invoices.
CA certificate certifying the said input credit.

3. Wrong availment of cenvat credit without proper documents:
Copies of sample invoices.

They have also submitted the ledger dump of the turnover through

mail pursuant to the personal hearing which has also not been considered by

the adjudicating authority. Accordingly, the order issued without considering

all the facts of the ~ase is not sustainable in law as per various judicial

pronouncements.

3.2 As regards the liability of service tax confirmed on differential income

noticed on reconciliation of income as per books of accounts, it is submitted
that the variance in revenue reported in service tax return and trial balance

is due to the tact that the they had inadvertently not reported non-

Page 50f17



V2(ST)20/Ahd-South/2020-21

taxable turnovers in the service tax returns as they were under mistaken
¢

belief that only taxable turnover was required to be reported and accordingly .
they had inadvertently not repartee! the following key turnovers in service
tax return filed during the relevant year.

(i) Exempt services covered under the negative list i.e. Section 66D of
the Act-Sample invoices are submitted in reply to SCN.

(ii) Export of services- Sample invoices are submitted in reply to SCN
alongwith foreign inward remittance certificate. .

(iii) Reimbursement of statutory fees- The Sample invoices are
submitted in reply to SC/V. They were incurrec1 as pure agent and
reimbursement will not be liable to service tax. ·

(iv) Services to SEZ Unit- Sample invoices are submitted in reply to
SCN.

(v) Income reported in service tax return of Maharashtra state but
appearing in trial balance sheet of state of Gujarat- Sample invoices
raised from Gujarat alongith Form ST-! and ST-2 were
submitted. (tax was inadvertently discharged froin Maharashtra)

(vi) Accrued Income
(vii) Turnover appearing in trial balance in FY 2015-16, but invoice raised

in FY 2016-17-: Service tax was paid in year in which invoice was
raised.

(viii) Turnover appearing in trial balance in FY 2016-17, but invoice raised
in FY 2015-16-: sample invoice were enclosed in reply to SCN.

(ix) Sea imports turnover reported in return at abated value instead of
gross value

(x) Other Miscellaneous adjustments

In addition, the appellant vide letter dated 04.02.2020 submitted CA
Certificate certifying reasons of reconciliation of income as per trial balance
vis-a-vis service tax return.

3.3 As regard the denial of Cenvat Credit of Rs. 1,07.413/- on invoices
issued to other states, it is submitted that the aforesaid credit has been
claimed only at Ahmedabad location and not in any other; state. There is no
mandatory requirement of receiving input invoices on the registered address
of the company for availing cenvat credit. They have also submitted CA
certificate vide letter dated 04.02.2020 stating that the services have been
utilized in Ahmedabad location and input tax credit at other,locations has not
taken. Mentioning of complete registered address of service receiver on the
input invoices is not a mandatory requirement and there is no specific legal
provision restricting the input tax credit to invoices issued only at the
registerecl place of business and tile sarne should be considered as
procedural lapse. Reliance is placed on various judgments viz. (i) mPortal

India Wireless Solutions Private Limited Vs. Commissioner of Service Tax
(27) STR 134 (Kar) (HC-Karnataka) (Ii) D.A. Stuart India Pvt. Ltd. Vs.

Page 6 of 17

O



V2(ST)20/Ahd-South/2020-21

0

5. I have carefully gone through the facts of the case available on..
record, grounds of a,peal in the Appeal' Memorandum and oral submissions

made by the appellant at the time of hearing. I find that the issues to be
decided in the case are as under:

(a) Whether there is short payment of service tax amounting to

Rs. 1,26,nl,462/- on account of non-declaration of certain income in
the ST-3 ,~eturns which was' noticed on reconciliation of income as per

books of account with those declared in service tax returns.

(b) Whether there was wrong availment of Cenvat Credit amounting to

Rs. 1,07,413/- on invoices issued to other units.

(c) Whether there was wrong availment of Cenvat Credit amounting to

Rs. 39,13,604/- without proper documents.
(d) Whether penalties imposed on the appellant was legal or otherwise.

6. It is observed that audit of records of the appellant was carried out

by the departmental officers for period FY 2014-15 to 2016-17 and

discrepancies were communicated vide FAR NO. 1576-2018-19 - Service Tax
dated 4.4.2019 which has resulted in to issuance of SCN. The adjudicating

authority has confirmed the demand raised in the SCN, except for the

demand on legal service. The appellant is in appeal for the confirmed portion

of demand in the impugned order.

6.1 As regards the demand of Rs. 1,26,81,462/- on account of short

payment of service tax noticed on reconciliation of income, as declared in
ST-3 Returns for the period vis-a-vis their financial records, it is observed
hat the appellant has submitted that they had inadvertently not reported
non-taxable turnovers in the service tax returns, under mistaken belief that
only taxable turnover was required to be reported. The details of such
turnovers not reported in the service tax returns filed during the relevant

year is as under:

%.
.g-:-"'l

"' -p'
~~
2 3
2
%

*

(1) Exempted Services/Services covered under the Negative List under
Section 66D of the Finance Act, 1994 amounting to Rs. 4,76,74,466/
,comprisin d of different components as under:
» Air freight Charges (total Rs. 6,54,583/-) on import of goods in

India to domestic customer: During the period from 01.04.2014
to 31.05.2016, the said service was included under the negative
list under Section 66D of the act. Post 1st June, 2016, the
Notification No. 25/2012 dated 20.06.2012 was amended to
include the above entry.

» Sea freight/Air freight Charges (total Rs. 4,56,19,101/-) on export
of goods by domestic customer: In terms of Rule 10 of the Place
of Provision of Service Rules, 2012, the place of provision of

Page 9 0f 17
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services in case of transportation of goods shall be the place of
¢

destination of goods. /\ccorclingly, in case of export of goods, the.
place of provision of service shall be outside India and hence the •
same shall not be taxable in India.

► Sea freight charges (total Rs. 14,00, 782/-) .in case of import of
goods to domestic customers: The same falls under negative list
and hence service tax was not leviable thereon.

(2) Export of services amounting. to Rs.3,20,50,835/- comprising of
different components as under:

Destination charges in case of export cf goods to foreign
customer of Rs. 1,55,168/-. As per Rule 4 of the Place of
Provision of Services Rules, 2012, the place of provisions of
services would be the place where activities are actually
performed i.e. outside India. Accordingly, it qualifies as export of
services in terms of the condition of Rule 6A of the Service Tax
Rules, 1994.
Air Freight and Sea Freight charges in case of export of goods to
foreign customer amounting to Rs. 3,18,95,667/-. As per Rule 10
of the Place of Provision of Services Rules, 2012, the place of
provisions of services In case of transportation of goods shall be
the place of destination of goods and hence, it qualifies as export
of services in terms of the condition of Rule 6A of the Service Tax
Rules, 1994. The appellant has also received the payments in
convertible foreign exchange.

(3) Reimbursement of statutory fees amounting to Rs. 4,82,364/-.
The said reimbursements pertain to certain government fees
incurred by the Company on behalf of the customers as pure
agent and are recovered on actual basis during the relevant
period. Since the same received on actual basis as pure agent,
such reimbursement will not be liable to service tax in terms of
Rule 5 of Service Tax (Determination of Value) Rules, 2006.

(4) Supply of Services to SEZ Unit of Rs. 42,37,312/-.
» As submitted, the appellant has provided services l:o its one of its

customers (Banco Products India Limited) located in SEZ unit. As
per Notification No. 12/2013-Service Tax dated 01.07.2013, a
service provider is not required to pay service tax on the services
provided to a SEZ unit provided the services are used by SEZ unit
for authorized operations.

(5) Income reported in ST return of Maharashtra slate but appearing in
trial balance sheet of state of Gujarat amounting to Rs. 6,48,474/-.
- The application for obtaining service tax registration for Gujarat•

was made on 18.10.2019 which was approved with effect from
19.12.2014. During the transit period, the invoices were raised
from Gujarat in respect of the se,-vices provided from Gujarat but
in absence of service tax registration numbe. for Gujarat, the said
transactions were inadvertently reported in the returns filed for
the state of Maharashtra ancl the tax has also been discharged
from there only.
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¢

(6) Accrued Income of total Rs. 8,79,146/-.

0

>> As submitted, the income was merely accrued in the books of
accounts, however invoice was not raised in the relevant period.
Therefore, as per the Rule 3 of Point of Taxation of Rules, 2011,
they were not liable to pay service tax on the said accrual income
in the relevant period, The service tax, if applicable was
discharged in subsequent years as and when invoice was raised.

(7) Turnover appearing in trial balance in FY 2015-16 amounting to Rs.
1,00,078/-, but invoice raised in FY 2016-17-: Service tax was paid in
year in which invoice was raised.

(8) Turnover appearing in trial balance in FY 2016-17 amounting to total
Rs. 2,31,483/-, but invoice raised in FY 2015-16 and service tax was
also paid in 2015-16.
Sea imports turnover reported in return at abated value instead of
gross value which resulted into difference of RS. 4,20,816/-.

» As per entry no. 10 of Notification No. 26/2012 dated 20.06.2012,
abatement of 70% of value of service was provided to service
provider in case of sea import of goods with effect from 1° June,
2016. Accordingly, they has paid service tax on the amount after
abatement and disclosed the abated value in service tax returns
instead of gross value under heading clearing and forwarding
agent service, resulted into the aforesaid difference.

(10) Other Miscellaneous adjustments amounting to total Rs. 1,27,726/-.
(11) The appellant has accepted that a difference of Rs. 15,09,439/- is

towards the services provided by them to their customers which were
leviable to service tax as per Section 65B(44) of the Act but they have
not deposited service tax thereon.

(9)

6.2 I· find that the appellant have admitted that they had not reported
0 certain turnovers in· service tax return filed during the relevant period, and

have also admitted that the variance in taxable income reported in service

tax returns and income reported in trial balance is amounting to Rs.
15,09,439/- only. They have submitted a table showing reconciliation of

income disclosed in service tax return vis-a-vis income as declared in trial
balance alongwith sample invoices furnished in reply to the SCN in support
of their contentions backed by a Certificate by Chartered Accountant.
However, they have not submitted any details/list of the invoices in support
of the summarized revenue shown against the particular head of service and
other relevant documents such as ledger, contract, agreement, work orders,
bank statements etc. so that the quantification as submitted by the appellant
can be verified. Merely producing sample invoices against each head or CA

certificate regarding authenticity of reconciliation statement cannot be

accepted as such in absence of any supporting documents.
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6.3 Further, I find that in absence of verification about the genuineness bf
e

quantification of the revenue shown against a particular service head, the-

claims of appellant regarding non taxability of services or export of services

or exemption and abatements cannot be taken at its face value and hence,

not sustainable. The Apex Court has also held in the case of Mysore Metal
Industries [1988 (36) ELT 369 (SC)] that the burden is on the party who
claims exemption, to prove the facts that entitled him to exemption. I also

find that the approach of the appellant, not to produce any substantial

evidences in the forms of documents such as invoices, ledger, contract &
agreements, work orders, bank statement etc. during the adjudication
process by the adjudicating authority is not acceptable.

6.4 Further, it is observed that iii absence of any substantial evidence

produced by the appellant, the adjudicating authority had while passing the
impugned order has not accepted the claim of non-taxability of services or
export of services or exemption and abatements in respect of the amounts
not shown by the appellant in the service tax return.

O

6.5. It is pertinent to mention in this context that the'. demand has been

made on the basis of audit of the records of the appellant and that the

appellant has not submitted records relevant for audit in time, which is also
a point raised during the audit and proposal for penalty made in the SCN. As
the appellant has claimed major portion of the demand on this issue under
exempted category backed by sample invoices, for which no finding has
been recorded by the adjudicating authority, it would be in the interest of
justice that the matter is remanded back to the adjudicating authority to O
examine the contention of the appellant after following the principles of
natural justice. Further, the appellant is directed to produce the relevant
documents in support of their claims for exemption before the adjudicating
authority so as to examine the matter on merits.

7. As regards confirmation of demand in respect of Cenvat Credit
amounting to Rs. 1,07,413/- by the appellant on the basis of invoices issued
to the office of the appellant situated at Gurgaon and Mumbai or on. the
basis of invoices not bearing the service· tax registration numbers, the
appellant has submitted that the aforesaid credit has been claimed only at

Ahmedabad location and not in any other state. It was also contended that
situ.

is no mandatory requirement of receiving input invoices on the

I
!

g'
7u
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~
registered address of the company for availing cenvat credit. They also

0

submitted CA certificate vide letter dated 04.02.2020 certifying the input tax
credit in relation to the invoices addressed to different location has only
been availed in Ahmedabad registration and has been used for authorized

» operations of Ahmedabad.

7.1 • It is observed that in terms of the provisions of sub-rule (1) of Rule

4A of the Service Tax Rules, 1994 read with Rule 9 (2) of the Cenvat Credit
Rules, 2004, the registered address of the company on the input invoices is

mandatory. Further, I find that sub-rule (2) of Rule 9 of the Cenvat Credit
Rules, 2004, provides that no Cenvat Credit shall be taken unless all the
particulars as prescribed under the Service Tax Rules, 1944 are contained in
the duty paying documents referred in sub-rule (1) of Rule 9 of the Cenvat

creat Rules, 2004 provided that if the said document does not contain all
the particulars but contains the details of service tax payable, description of
the taxable service, assessable value, Service Tax registration number of the

person issuing the invoice, name and address of the provider of the output
service, and the jurisdictional Deputy/Assistant Commissioner of Central
Excise is satisfied that service covered by the said document has been
received and accOuritecl for in the books of the account of the receiver, he

may allow the Cenvat Credit.

0
7.2 I find that in· terms of the proviso to sub-rule (2) of Rule 9 of the

Cenvat Credit Rules, 2004, the Jurisdictional Assistant Commissioner was
directed by the a ijudicating authority to verify the correctness and
admissibility of the Cenvat Credit taken by the appellant and the JAC vide
his letter dated 10.01.2020 submitted that the assesse had not submitted

year wise list of invoices on which Cenvat Credit was availed. Further, I find
that the appellant has not produced any records in respect of receipt and

consumption of the input services as envisaged under Rule 9 (6) of the
Cenvat Credit Rules, 2004. It is also observed that as per the second proviso
to sub-rule (7) of Rule 4 of Cenvat Credit Rules, 2004, the assesse is eligible
for Cenvat Credit orly when the payment of the value of input service and
the service tax paid or payable as indicated in the invoice is made to the
service provider, however, as mentioned in the impugned order, the
appellant has not produced any records to prove that the payment of the

value of input service and the service tax paid or payable as indicated in the
invoice is made to the service provider. Accordingly, I find that in absence of

stantial documentary evidence produced by the appellant to conduct

Page 13 of 17



V2(GT)20/Ahd-South/2020-21

necessary verification of conditions of the abovementioned provisions the
· 1 e

adjudicating authority vide impugned order rightly concluded his findings:
that the appellant has availed Cenvat Credit wrongly on the basis of
ineligible invoice.

7 .3 However, the issue involves verification of records and the appellant

has claimed to have availed CENVAT correctly in terms of legal provisions, it
would be in the interest of justice to give a last opportunity to the appellant
to produce the relevant documents viz. respective input invoices, ledger and
such other documents to the satisfaction of the adjudicating authority for
conducting verification in the matter and to decide the admissibility of the

Cenvat Credit taken by them on merits, Accordingly, I remand the matter
back to the adjudicating authority to pass a fresh order. on the issue after
following the principle of natural justice and conducting suitable verification
of quantitative details as well as examining Lhe merits of the contention of
the appellant in respect of availment of the said Cenvat Credit.

8. As regards confirmation of demand with respect to availment of

Cenvat Credit amounting to Rs. 39,13,604/- without proper documents, it is
observed that the appellant had produced sample input invoices before the
adjudicating authority to substantiate their eligibility to claim cenvat credit in

respect of the services that have been procured and utilized for providing
output service. Further, I find that they have also produced copy of cenvat
credit register for the relevant period. It is further observed from the
impugned order that the adjudicating authority has denied the contention of
the appellant on grounds that they had not submitted year-wise list of

invoices on which cenvat credit was availed; that they had not produced any
records in respect of receipt and consumption of the input services, as
envisaged under Rule 9 (6) of the Cenvat Credit Rules, 2004; that no
records have been produced to prove that the payment of the value of input
service ancl the service tax paid or payable as indicated in the invoice is
made to the service provider.

8.1 Accordingly, I find that the appellant had not produced substantial
documentary evidences before the adjuclica\:irig authority except for the
sample invoices in support of their contention that they have availed cenvat

credit on the basis of valid documents and in all cases, the conditions of the
Cenvat Credit Rules, 2004 are fulfilled. Hence, the adjudicating authority has
'y disallowed the CENVAT Credit. However, it is also observed that

9
~
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' * .substantial amount of cenvat credit has been disallowed only on the grounds
'I'

that the proper documentary evidences have not been produced by the
appellant at the relevant time and still as per the grounds of appeal, the
appellant is reiterating that they had fulfilled all the conditions and availed
subject cenvat credit on the basis of valid documents. Hence, it would be in

the interest of justice that the matter is remanded back to the adjudicating

authority to examine the matter afresh on merits based on documentary
evidences after following principles of natural justice.

9. Further, as regards the contention of the appellant on the issue of
limitation and invok ng extended period on the ground of suppression of

facts, I do not find it proper to examine the said issue at this juncture when
the substantial issues in question are being remanded to the adjudicating

authority. The appellant is free to raise this issue before the adjudicating
y authority.

10. As regards the penalty amount of Rs. 1,21,600/- imposed under

Section 77 (1) (c) of the Finance Act, 1994 by the adjudicating authority, I

find that as per said provision of the Finance Act, 1994, any person, who

fails to furnish information called by an officer in accordance with the

provisions of this Chapter or rules made there under or who fails to
produce documents called for by a Central Excise Officer in accordance
with the provisions of this Chapter or rules made there under or who fails
to appear before the Central Excise Officer, when issued with a summon
for appearance to give evidence or to produce a document in an inquiry,

_Q shall be liable to a penalty which may extend to ten thousand rupees or
two hundred rupees for everyday during which such failure continues,
whichever is higher, starting with the first day after the due date, till the

date of actual compliance.

10.1 In the preser:l case, it is fact on records that the assesee was

asked to produce the records which they were statutorily required to

maintain for running their business vide letter dated 13.07.2017 followed
by series of reminders and summons also. Further, it is observed that the
documents called for vide letter dated 13.07.2017 were submitted by the
appellant vide letter and mail dated 10.01.2018, 15.02.2018, 24.05.2018
and 27.06.2018 which shows that the appellant has taken a time of about
one year to submit the documents under partial compliance and

documents called for vide the subsequent letters or summons required for
i.

ification have not been submitted by the appellant in time.
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10.2 Further, it is observed that the appellant have requested for'
e

extension over e-mail and telephonic conversation from the officer due to •
%

limited resources in terms of manpower and time for extensive tax and s
finance compliances. The appellant has also submitted that they had
decentralized registration in nine states involving compliances at state

level ancl also due to multiple registration under service tax regime, they
missed inadvertently to provide the clarifications.

10.3 It is also observed that the appellant has offices at multiple
locations and has good volume of business in terms of turnover and
hence, the paucity of manpower cannot be a valid around for non
compliance of statutory requirement. Moreover, this plea is also not

acceptable in view of the fact that timely compliance is rnandated by law

and any deviation from it would amount to non-cooperation and as result
would attract the penalty provisions. Accordingly, I do not find any force
in the contention of the appellant against the penalty imposed under
Section 77(1) (c) of the Finance Act, 1994 by the adjudicating authority O
vide the impugned order.

11. On careful consideration of the relevant legal provisions, judicial

pronouncements and submission made by the appellant, I passed the Order

as below:

(i) I do not find any merit in the contention of the appellant against

the penalty of Rs. 1,21,600/- imposed under Section 77 (1) (c) of

the Finance Act, 1994 as discussed in para-10.3 above. Hence, I

uphold the impugned order passed by the adjudicating authority to }

that extent.

(ii) As regards the demand of Service Tax amounting to

Rs. 1,26,81,462/- confirmed vide the impugned order on the

differential income not disclosed in the ST-3 returns, as discussed

in above para-6.5, I remand the matter back :o the adjudicating

authority to examine the contention of the appellant after following

the principles of natural justice for consideration on merits.

(iii) Further, as regards the demand of Service Tax amounting to

Rs. 1,07,413/- and Rs. 39,13,604/- confirmed vide the impugned

order towards the wrong availment of Cenvat Credit, as discussed

in para-7.3 and para-8.1 above, I remand the matter back to the
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adjudicating authority to exarnine it afresh on merits based on

documenta y evidences after following principles of natural justice.

(iv) Further, the impugned order as regards the penalty imposed of

Rs. l,26,8.L,462/- and Rs. 40,21,017/- under the provisions of

Section 78 of the Finance Act, 1994 read with tile provisions of Rule

15 (3) of the Cenvat Credit Rules, 2004 is also remanded back to

that extent for fresh consideration by the adjudicating authority

following the principles of natural justice.

12. The appeal filed by the appellant stands disposed off in above terms.
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